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Mr. William F. Caton
Secretary
Federal Communications Commission
Washington, D.C. 20554

Re: MM Docket No. 93-107
Channel 280A
Westerville, Ohio

Dear Mr. Caton:

Enclosed for filing on behalf of Ohio Radio Associates, Inc. are an original and
eleven (11) copies of its opposition to a request for acceptance of response, filed by Wilburn
Industries, Inc. on August 2, 1994.

Please contact the undersigned in our Washington, D.C. office.

Respectfully submitted,

MCNAIR & SANFORD, P.A.
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DOCKET FILE COpy ORIGINAl

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

RECEIVED

'AUG 1 11994

In re Applications of:

DAVID A. RINGER

Applications for Construction
Permit for a New FM Station,
Channel 280A, Westerville,
Ohio

To: The Review Board

)
)
) MM Docket No. 93-107
)
) File Nos. BPH-911230MA
)
) through
)
) BPH-911231MB
)

OPPOSITION TO WII REQUEST
FOR ACCEPTANCE

Respectfully submitted,

MCNAIR & SANFORD, P.A.

By:. _

Stephen T. Yelverton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th Street, N.W.
Suite 400
Washington, D.C. 20005
Telephone: (202) 659-3900

August 11, 1994
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OPPOSITION TO WII REQUEST FOR ACCEPTANCE

Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to Section 1.294 (b)

of the Commission's Rules, hereby submits this opposition to request for acceptance. On

August 2, 1994, Wilburn Industries, Inc. ("WI!") filed a "Request for Acceptance of

Response." Therein, WII seeks leave to file a response to ORA's July 22, 1994, opposition

to WII's July 14, 1994, tower site amendment. In support of its opposition to the request,

ORA submits the following comments.

On July 14, 1994, WII filed an amendment to its pending application. On July 22,

1994, ORA timely filed an opposition thereto. Pursuant to Section 1.294 (b), WII is not

allowed to reply to ORA's opposition. Accordingly, WII's response is barred by the rules

and must therefore be rejected forthwith.

WII seeks leave to circumvent the proscription of Section 1.294 (b), by contending

that ORA's opposition makes misleading allegations against it. In its request, at p. 4, and

in its response, at pp. 9-10, WII contends that ORA incorrectly alleged that it never

informed the Commission when it first learned that its tower site had been sold. According

to WII, it was advised by a letter from the tower site owner, which was received on March

7, 1994, that its specified tower site had been sold.

However, WII mischaracterizes ORA's opposition. What ORA argued in its

opposition, at p. 1, was that WII had never informed the Commission when it first became

aware that its tower site had been sold. Although WII duly noted when it received the

letter from the tower site owner, it cleverly never acknowledged when it first learned or

became aware that the tower site had been sold.



There is a decisonally significant difference between learning of an event through

verbal communication and then receiving written confirmation of that event. If WII was

informed of the sale before receiving the letter on March 7, 1994, it has even less basis for

claiming "due diligence" and "good cause" in amending. Moreover, its petition for leave to

amend and amendment would be misleading in this respect.

WII has yet to inform the Commission when its tower site was sold and when it first

became aware of that sale, either through verbal or written communications. Because WII

has refused to provide the Commission with this critical information, ORA searched the

local land records. Attached hereto is a deed for the tower site in question which was

recorded on January 6, 1994. Accordingly, there is a period of two months in which WII

has failed to make an acknowledgement as to whether it then became aware of the sale.

In its response, at p. 10 and n. 8, WII attempts to refute the legal arguments and

Commission precedent cited in ORA's July 22, 1994, opposition. However, this is a blatant

violation of Section 1.294 (b). Indeed, with respect to that portion of ORA's opposition,

WII does not even make the pretense of claiming that ORA made some unfair or

misleading allegations. WII merely launches into a point by point attempted refutation of

the arguments made by ORA, as if it had an unqualified right to file a reply to ORA's

opposition.

WII's attempted refutation is, in any event, unavailing. ORA cited, at p. 3 of its

opposition, to Ima&ists, 8 FCC Rcd 2763, 2765, para. 14 (1993) and to Capitol City

Broadcastin& Co., 6 FCC Rcd 5525 (Rev. Bd. 1991), rev. denied, 7 FCC Rcd 2629, para. 4,

n. 2 (1992), only for the basic and fundamental proposition of law that an applicant must

-2-



document any claim of "good cause." This includes documenting its financial qualifications

because of any increased costs resulting from the amendment. See, Pontchartrain

Broadcastin& Co., Inc. v. FCC, Case No. 93-1291, p. 5, decided Feb. 11, 1994.

WII has utterly failed to document its claim of "good cause" and its claim to be

financially qualified in view of substantially increased costs to implement the amended tower

site proposal. It only relies upon generalized and conclusory statements. This is patently

inadequate.

ORA did not cite to Ima&ists or Capitol City because of a close similarity of the facts

to the specific circumstances of WII. Obviously, every case is different as to the facts and

WII could easily write a treatise attempting to distinguish the facts of its case from any cited

decision. However, these differences are without any decisional significance. Such

"strawman" arguments as to some perceived differences in the facts are nothing more than

a diversionary tactic employed by WII in the hope that the Board will not focus its attention

on the fact that it has utterly failed to comply with the basic and fundamental proposition

of law articulated in Ima&ists and Capitol City as to the documentation of "good cause" for

amendments.

WHEREFORE, in view of the foregoing, ORA requests that the Review Board deny

the request of WII for acceptance and to reject its response. WII's response is an

unauthorized reply in violation of Section 1.294 (b). It has failed to demonstrate that

waiver of that provision is justified.

-3-



August 11, 1994

020979.()()()()1
ORA.811
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Respectfully submitted,

McNAIR & SANFORD, P.A.

By: ~.
Step . Y v rton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th St., N.W., Suite 400
Washington, D.C. 20005
Tel. 202-659-3900
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12951 East Stale Rout.e 31,

QNP CORPO}tA'l'XON, aka QNP COItP., an Ohio cQJ:'po~ation, fot:
valu$bl. oond.d_ration p~id, grants with general warranty oovenant.
to SPIl\I'l' COMMUNICATIONS, INC., Iln Ohio oorpol;at:ion, who•• tax.
mailing addren ien 114 Doreheater SquarQ, We.tetv!ll., Ohio
43091, thQ following ru.l property _ituatod in the County of
Dp.la~are, in th8 StatG ot Ohio, and in t.he Town~bip of Trenton, Bnd
bounded .nd desoJ:'ibed au follOWlt

SEB "EXHIBIT A" ATTACH8D HERETO
AND INCORPORATED H~RBIN.-.

Last: IJ\.fthurn9nt Reference; Deed Book 44·Q ,
page "["1?, RGoorder's' Offioe, Delaware
County, ohIo.
Also known (lilt

Sunbury, Ohio

Thi. conveyance i. IUbjeot to all oovonant., r ••triotions,
e*semgnte, and taxes aacru~d through tho date of olating, 1£ any,
of, rec~>l:;d. The g::ant?rs do fttrth:r hereoy remise, release a.Ild forever quit-claim to the
sald Splrlt CO~~lcatlcns, Inc" Its successors and'assi~ forever) that certain~

IN WITNESS WHEREOF, the Grantor. ha~e ~au8ed thi. Dued to bg
eXf!Quted this (".;tl..... day of ::r,A:J t....t:Vi ' 1994.

QNP CORPORATION, aka QNP CORP.

nY'cut~~a:ent

STATE OF OHIO,
COUNTY OF FRANtLIN, SSr

BE I'!' REMEMS£RBD, that on this U day of ,
1994, before me the subsoriber, • Ndtary Publ n d or.a d
oounty snd .tate, personally 8 Pf9ared the ahov -named QNP
cOapORA~ION, aka QNP CORP., through ts Pr••ident, Carl C. Nourlo,
who aoknowledq.d that he) did sign the foreqoinq instrumont and t.hat:
tbe same is hi. free act and deed and the free sot and deed of QNP
COltPOltA'1'1ON . . . :) :.

.... ·····t.~,···~.t,~
IN TESTIMONY WHEREOF I I have hereu.nto let. J1.t"f hand and ...•f(~!l!!,·::<

my offiuial Ileal, on the daY...llnd year a£oreea.id. ./";~·~\'.'J/~?~n;1f..}C;··..,
. ; -~'.' ~ 't 'I_it!:~~ ., :

~··,C<"()i~. : •..~ . ~/ ....,':! .• ~~ l c;
PnM!IIonI oonwned In deed or ohIr ~trument . ~ i; '. ~/ ':','- <,., .
for the ~'lWlCe of :3:lIIng which re~ctthe~-'-'::'--:"'~'. ,. .' ~
~ ,,"1&1 fX use of the~ because of race or ._ ... i .
co!or are Invalid under fOOeniiIlaW and are uneoforc&- Notar \l c "'" ::: r .,' •
1:lb1G. . ··.t ... ,......

This In.trument Pr~pared Byz

Carl B. Fry, Ssq.
FRt , WALtER CO., LPA

~~%.> ..... 35 East Livingston Avenne
~ ~ - fcolumbue, Ohio 43215

~ ~ ~ :r~:i~ :~:~::,,~~~-- ~-- -

DONALD l. SHAW
NOTARY I'IIBUC. nATE Of 01110

'1'1 r:111'(',~IS~()I< [~I~~' ~Il"t J!f,. "lQ~
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~ t *radio transmission tm~er along with all attachments. guy wir~s, appurtenances, aqd
~ ~ other paraphernalia necessary 'for the oper£l.tion thereof. 7/t./ I

t.:. ~ DELAWARE CO~b1J:Y OHIO,
Jl ~ I' noll...r, COII'llT FILED FOR ;ECO~D ---~ ....I.l'.. ~2!-

. ;~.~.;:'.~ ~.~"5c~' .;. a','jI
!lite -I... rtJlIfer1ul'ld - .... 1 T7. ,...., 0567 ... 5'23'

1111 TIlAIIS!l:RR(O }R~eft..- _ -----_. . I : ' •• '. VOL fACl
..M~·.~ Jon'" Palel$on, AUditOl81.u:ll111Z1.I..' VOL _-£~=.~~::
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16148751346
JAN ~7 '94 eg:59 9ISa~tr & ASSOC P.2/3

VOL 05671'ACl524
BISCHOFF & ASS.OCIATES, INC.

Consulllng :Englneers

Pr;n<;l~- -~ ....-
Edl'll11d I\~ B1u:J)QI/I P.I!., PoS.
Jolln·lt. Gron.;".I"_
Alen D', noblt1son,:P.£.

EXI11BIT itA"

DESCRIPTION.OF 3.000 ACRES
OF A RADIO- TOWER SITE FOR

QNP CORPORATION

J. Sl:"n SDnds, P.E.
lo4:alk 2, C"'1'lolNll, P.5.

IS. J.,,\~, .rlcl.lh. I'".S.

Project No. '10300
January 3. 199.4

Situ~ted In the Stale of Ohio, County of Delaware, Township of Trenton, and beiug pari0' l.,ot Twenty-nine (29), Seotlon Three (3),:Townshlp Four (4) Norlh, Range Sixteen
(1G):Wast, United Slates Military Lends and being conv~yed by deed to QNP
Corporation as recorded In Deed BQo~ 449j Page 77'31 Recorders Office, Delaware
County. 01110 and beIng more particularly described as follows:

e,glnning at a (found) 16 Inch diameler-.sturnp:wlth a P.K·Nail (set), at the northeast
corner.:pf- the above described 3.000 acre tra~i, said stump and P.K Nail being at the
So~heast corner of a 16~21 acre tract owned: by Thomas J. and Jane M. Hard (Deed
Boal.< 0520, Page 238) and also being in tile weal line of-a 146.0 acre tract owned by
Henry"[~, Wilson Jr.• et. al (Deed Book 413. Page 625) all being of the Recorder's
Office; Delaware County, said (found) stump.aod P.K. Nal/"{set) being the TRUE
P·LAC.E OF BEGINNING of this description; ,

Thence· South 00 Degrees, 00 Minutes, 00 Seoonds Wes~ along the west line or the
146.0 ~cre Wilson tract, a d~stanoo of 660.00:feeUo·a Railroad Spike (sel) In lhe
centerline of Old State Route 37 and passing a (found) 3/4 Inch Iron pin (1.66 reet
west) "t 4.11 feel and passing a (found)" 3i4 inch iron pin (0.14 feet Easl) at 613.60
feet;

n,ence North 90 Degr9As, 00 Minutes, OO·Seconds W~st, along ttle centerline of Old
State J~oule 37, a distance of 196.00 fee.l.to a Railroad Spike (set) In said centerline;

Thef.lc~ North 00 Degrees, 00 Minutes, 00 Seconds East, a/onglhe easterly line of a
7.25:a.~ra tract owned by David B. a Curtis J. Cockrell (O.ead Book 459. Page 223), a

"distance of 660.00 feet to a (found) '3/4 Inch. ir.on pin (up 0.3'), In the soulheriy line or
the aforesaid 16.21 actg Hard tract, and passing a (found) 3/4 inch pin (flush) a\46.34
feet ~nd passing a (found) 3/4 inch Iron pin (up 0.3') a1666.18 fee~

Th9nc~ South 90 Degrees. 00 Minutes, 00· S~conds East, along the southerly line of
the sai~ 16.21 acre Hard tract, a distance of 198.00 feet returnIng to the TRUE PlAC~

OF BEGINNING and conlaining 3.000 acres more Qr less and being subject to all legal
rlghtS-9frway, easements and restrictions or r~cord. .

~--.....----.--.--
1125 ClltlIJlVeIS: r~oad (614)421·3600
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1614875131\6
J~IN 07 '1:34 EJ9:S~ BISCHOfF & 1=l55OC P.3/3

Project No. 10300
January 3, 1994 .

Page Two (2)

Beari"gs were based on th·e previous deaa f~r lhis tract and the east line·as·belng
Sou~h 00 DQgress, 00 Minutes, 00 Seconds Wes!.

NOT.~: 'As par the Previous D.Qsd of Record {DeeQ. Book 44~, Page 773}. The
Gnaolors efq further hereby remise, releas.e and·foreyer quit-claim to lhe ~aid QNP .
Cor.poration, its successors· and assigns fOreVel"f that certain radio transmission lower
along with all altachm~H1ts. guy wires, appurte.nances, and other paraphemalla

.necessary for lhe operation thereof.

The above description was prepared based on an Actua.1 Field ,Survey by Bischoff &
Associates, Inc, on Dacamber 30, 1993 and January 3, "1994·and from Records on file
at the Recorder's Offi~e, Delaware County, Ohio,

h:36293/easelmi$clQNP.des
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161dS7513<16
JPI'l 07 ''3<1 10:00 9150101'"1'" & RSSOCSURVEY PLAT 1'.4'-3

OF 'VOL 0567PAc[526
3.000 ACRES

srrUATE~t IN 11JE SfATE OF OHIO. COWrY' QF D~LAWARE. TOWNSHIP OF TRENTON, .
BEING PART OF LOT NO. 29•.SECl'lON S. TOWNSHIP·" NORm
RANGE 16 WEST, OF 1lIE UNnED STATES MlLrrARY LANDS.

OLD s.n., 37

_....;..............1\1", Itt>tl"H''V

C<I""..~... !)hi. 4'112

HOTI: nE ~Kll StRUC.Mlf. HIO 10'lU
lOtAIIOlt /IS 5l1OWll. NIt" N'PROXW>ll: oNLY.

lHO""''' .t JUNE fWlO
D.8. 520, PO.. 238 •

1G.21 flIJ.

~"CE COIlflEll IS
lJ~' M:Sl or~'~--''I'~

PRmmY U!f( I I
G4 I I

8 ' Ir:flll' W1I\(

8 II

g ~

'" ~
J/~ I.P.(r<l.' 'lual,}" .' n

~~~"!. --=..,..... ~-, ,----
----"ii. !plU' $II "N 90'00'00' l'

,BASIS,OF BEARll'lG&
: Y£.o',R1HQS WiJ\E' ~oHliitPR~OUS DaD tOR

THIS tRACT. AND 1l1E wr UHf AS 9f.1NC S CKT(XJ'()(( W.



CERTIFICATE OF SERVICE

I, Stephen T. Yelverton, an attorney in the law firm of McNair & Sanford, P.A., do
hereby certify that on this 11th day of August, 1994, I have caused to be hand delivered or
mailed, U.S. mail, postage prepaid, a copy of the foregoing "Opposition to WII Request for
Acceptance" to the following:

Joseph A. Marino, Chairman*
Review Board
Federal Communications Commission
Room 211
2000 L Street, N.W.
Washington, D.e. 20554

James Shook, Esquire
Hearing Branch
Federal Communications Commission
Room 7212
2025 M Street, N.W.
Washington, D.e. 20554

Arthur V. Belenduik, Esquire
Smithwick & Belenduik, P.e.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.e.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.e. 20015-2003
Counsel for ASF Broadcasting Corp.

Eric S. Kravetz, Esquire
Brown, Finn & Nietert, Chartered
1920 N Street, N.W.
Suite 660
Washington, D.e. 20036
Counsel for Wilburn Industries, Inc.



Dan J. Alpert, Esquire
Law Office of Dan J. Alpert
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
Counsel for Shellee F. Davis

*Hand Delivery


